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MVEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge.
Pursuant to 28 U S.C. 8§ 2201, Enployers Mitual Casualty

Conpany ("Enpl oyers") seeks a declaratory judgnent that it has no
duty to defend or indemmify PIC Contractors, Inc., ("PIC") or its
affiliated conpany, Packings and Insulation Co. ("Packings")
(collectively "the conpanies") in state tort court suits against
the conpanies (the "underlying suits") for personal injuries
all egedly resulting fromexposure to asbestos.

The conpani es have noved to dismss; or, alternatively, to

stay this action pending resolution of the wunderlying suits.



Because | find that the conplaints in the underlying suits
establish a reasonable possibility of coverage, the claim for
declaratory judgnent wth respect to the duty to defend is
dism ssed with prejudice. Because | further find that the claim
for declaratory judgnent with respect to the duty to indemify
i nvolves factual i1issues that will be litigated in the underlying
actions, that claimis dismssed wthout prejudice.

Backgr ound

The conpanies are in the business of installing industria
i nsul ati on. From approxi mately February of 1981 until sonetine
after July of 1991, Enmployers insured PIC under a commerci al
general liability insurance policy. Enpl oyers also insured
Packi ngs from sonetine before July 1, 1989, until 1997

Prior to July 1, 1989, Enployers’ policies (the “policies”)
af forded coverage for "those suns that the insured becones |egally
obligated to pay as damages because of 'bodily injury' . . . caused
by an occurrence . . . ." The policies defined "bodily injury” as
a "bodily injury, sickness or disease sustained by a person,
including death resulting from any of these at any tinme, which

occurs during the policy period."! An "occurrence" was defined as

Beginning on July 1, 1987, the requirenent that the injury
occur during the policy period was elimnated fromthe definition
of “bodily injury.” However, another provision was inserted in
the policy stating: “This insurance applies only to ‘bodily
injury’ which occurs during the policy period.”



an accident, including continuous or repeated exposure to
substantially the sanme general harnful conditions, whichis neither
expected nor intended fromthe standpoint of the insured."”

Begi nning on July 1, 1989, an asbestos exclusion was inserted
in the policies. It provided: "This policy does not apply to
injury . . . arising out of the installation, existence, renoval,
or disposal of asbestos or any substance containing asbestos
fibers."

In 1993 and 1994, eight separate actions were comenced
agai nst the conpanies in Rhode Island Superior Court. In all of
t hose cases, the plaintiffs are seeki ng damages for personal injury
or wongful death allegedly attributable to exposure to asbestos
installed by the conpanies. All or part of the periods of exposure
alleged in the conplaints are within the tinme that the policies
were in effect. However, the conplaints do not specify when the
plaintiffs’ synptons first manifested thenselves or when their
condi ti ons were di agnosed.

Enmpl oyers argues that it has no duty to defend or indemify
the conpanies because, under the “manifestation” rule, an
“occurrence” nust take place during the policy period and there is
no “occurrence” until an injury manifests itself. Enpl oyers
contends that, since discovery reveals that it was not until after
July 1, 1989, that any of the plaintiffs in the underlying suits

wer e di agnosed as having an asbestos related injury, the asbestos



excl usi on precludes coverage.

Di scussi on

Discretion to Entertain Declaratory Judgnent Actions

The first issue to be addressed is whether the Court should
exercise its discretion to postpone or decline consideration of
Enpl oyers’ claimfor declaratory judgnent.

The | anguage of the Declaratory Judgnent Act, 28 US. C 8§
2201, is perm ssive rather than mandatory. The Act provides that
district courts "may," award declaratory relief but it does not
require them to exercise their jurisdiction over declaratory

judgnent cases. 1d. § 2201(a); Aetna Cas. & Sur. Co. v. Kelly, 889

F. Supp. 535, 539 (D.R 1. 1995) (citations omtted). Accordingly,
district courts have discretion to dismss or stay an action for

declaratory judgnent. See Wlton v. Seven Falls Co., 515 U S. 277,

115 S. Ct. 2137 (1995).

However, that discretion is not unbounded. A decision to
dism ss or stay nust rest on "considerations of practicality and
W se judicial admnistration.”™ 1d. at 288, 115 S C. at 2143.
The relevant inquiry is whether proceeding with the declaratory
judgment action wll result in pieceneal litigation, duplication of
effort and the possibility of inconsistent results. See Kelly, 889
F. Supp. at 541.

I n insurance coverage cases where a parallel state action is

pendi ng, the factors to be considered include:



1. Wet her the sanme parties are i nvolved in both cases.
2. Whet her the clainms made in the decl aratory judgnment
action can be adjudicated in the state court action.

3. Whet her the issues presented are governed by state

or federal | aw.

4. Whet her resol ution of those i ssues turns on factual
guestions that will be litigated in the state court
action.

5. What effect the declaratory judgnent action is

likely to have on potential conflicts of interest between
the insurer and the insured.

See id., at 539-40 (citing Wlton, 515 U S. at 283, 288, 115 S. C.

at 2141, 2143; Brillhart v. Excess Ins. Co. of Anerica, 316 U. S.

491, 495, 62 S C. 1173, 1175-76, 86 L. Ed 1620 (1942);

Metropolitan Property and Liability Ins. Co. v. Kirkwod, 729 F. 2d

61, 63 (1st G r. 1984); and Enployers’ Fire Ins. Co. v. Beals, 240

A.2d 397, 403-04 (R 1. 1968)).

In this case, nost of those factors clearly weigh in favor of
di sm ssing or staying the declaratory judgnent action. Al of the
defendants are parties to the underlying suits and Enpl oyers, as
the conmpanies' insurer, is an indirect participant. Mor eover ,
Enpl oyers’ clains for declaratory judgnment can be adjudicated
pursuant to the Rhode Island Declaratory Judgnent Act. R I. GCen.

Laws 8 9-30-1. Indeed, state court would be the nore appropriate



forumin which to resolve the coverage i ssues because those i ssues
are governed by state | aw.

It is much nore difficult to determne the extent to which
resol ution of the coverage issues turns on factual questions that
will be litigated in the underlying suits and the effect that the
declaratory judgnent action is likely to have on potential
conflicts of interest between Enpl oyers and the conpani es. Making
those determi nations requires separate analyses of the duty to

defend and the duty to indemify.

I[I. The Duty to Defend

Under Rhode Island law, an insurer's duty to defend i s broader

than its duty to indemify. See Mellow v. Medical Ml practice

Joi nt Underwiting Assn., 567 A 2d 367, 368 (R |. 1989); Beals, 240

A.2d at 403. An insurer is obliged to defend its insured "if the
factual allegations contained in the conplaint raise a reasonable
possibility of coverage." Kelly, 889 F. Supp. at 541 (citations
omtted). That obligation exists even though the cl ai magai nst the

i nsured appears to lack nerit, see Flori v. Allstate Ins. Co., 388

A .2d 25, 26 (R 1. 1978), and even though there nmay be additional
facts tending to negate coverage. See id. at 25; Beals, 240 A 2d
at 402-03.

Thus, in determ ning whether a duty to defend exists, thereis

no need to resolve any factual issues. The determ nation involves



"not hing nore than conparing the allegations in the conplaint with
the terns of the policy. If the facts alleged in the conplaint
fall within the risks covered by the policy, the insurer is

obligated to defend. Oherwise, it is not." Kelly, 889 F. Supp.

at 541 (citing Flori, 388 A 2d at 25).°?

Here, the conplaints in the underlying suits contain factual
all egations that raise a reasonable possibility of coverage. The
conplaints allege that the plaintiffs were injured as a result of
bei ng exposed to asbestos during the policy periods. As already
not ed, Enployers argues that there nust be an “occurrence” during
the policy period and that no “occurrence” took place until after
July 1, 1989, when the plaintiffs were di agnosed as havi ng asbest os
related injuries. However, there are several flaws in that
ar gunent .

First, determ ning whether a duty to defend exists turns on
the factual allegations in the conplaint. See id. at 541; Flori,
388 A .2d at 26. It is inappropriate to base that determ nation on
additional facts asserted by the insurer (i.e., that the plaintiffs
were not diagnosed until after July 1, 1989), particularly when

those additional facts may be disputed. See Flori, 388 A 2d at 26.

“However, aplaintiff cannot “plead into” coverage by labeling the claim as something
that isinconsistent with the factual allegationsin the complaint. See PeerlessIns. Co. v. Viegas,
667 A.2d 785, 788-89 (R.l. 1995) ( “The fact that [sexual molestation] alegationsin [the]
complaint are described in terms of ‘negligence’ is of no consequence. A plaintiff, by describing
his or her cat to be a dog, cannot simply by that descriptive designation cause the cat to bark.” ) .
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In addition, Enployers’ argunent is inconsistent with the
terms of its own policies. The policies define an “occurrence” to
i ncl ude “continuous or repeated exposure to substantially the sane
general harnful conditions.” There is nothing in the policies that
requires an “occurrence” to take place during the policy period.

Enpl oyers’ reliance on CPC lInternational, Inc. v. Northbrook Excess

and Surplus Insurance Co., 668 A 2d 647 (R 1. 1995), and Eagle-

Picher Industries, Inc. v. Liberty Miutual |nsurance Co., 682 F.2d

12 (1st Gr. 1982) is msplaced. Al though both cases held that
t here was no occurrence until an injury or danages becane nanif est,
their holdings were based on definitions of “occurrence” that
materially differ from the definition contained in Enployers’
pol i ci es.

The policies at issue in both CPC and Eagl e-Pi cher defined

“occurrence” as an event “which results, during the policy period,

in personal injury [or] property danage.” See Eagle-Picher, 682

F.2d at 17; CPC, 668 A 2d at 649 (enphasis added). |In each case,
the court held that, because an injury or property damage does not
take place until it *“is discovered or manifests itself,” there
could be no “occurrence” until that time; and, since there was no
occurrence during the policy period, coverage was | acking.

By contrast, Enployers’ policies define an “occurrence,”
merely, as “an accident, including continuous or repeated

exposure.” The policies make no reference to when the injury nust



take place in order for an event to constitute an "“occurrence.”
Consequently, the time at which an injury manifests itself is
irrelevant for purposes of determ ning when an “occurrence” took
pl ace.

Enpl oyers m ght, but does not, argue that coverage, under its
policies, is triggered only if the injury occurs during the policy
period; and, that, under the “manifestation” rule, an injury takes
place when it becones nmanifest. However, even if the
“mani festation” rule applies,?® coverage woul d not be precl uded.

Under the manifestation rule an injury takes place “when ...
damage ... [or] loss ... manifests itself or is discovered or in
the exercise of reasonable diligence, is discoverable." CPC, 668
A 2d at 649. Here, the conplaints in the underlying suits nake no
reference to when the plaintiffs' injuries first manifested
t hensel ves or were discovered or discoverable. The nere fact that
the plaintiffs were not diagnosed as suffering from asbestos
related injuries until after July 1, 1989, does not exclude the
possibility that their injuries manifested thenselves or were

di scoverable prior to that tine. I ndeed, the First Grcuit has

? Rhode Island has not unqualifiedly adopted the manifestation rule. In CPC, the Rhode
Island Supreme Court, in answering a certified question posed by the First Circuit, applied the
manifestation rule based upon particular and specific provisions contained in the defendant-
insurer’s genera liability policy. See CPC, 668 A.2d at 649 (“Read together, the provisions of
the Northbrook policy provide [that] . . . there can be no occurrence . . . without property damage
that becomes apparent during the policy period, and property loss and compensable damages
cannot be assessed unless the property damage is discovered or manifests itself.”).
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said that there is a rebuttable presunption that asbestosis is
di agnosabl e six years before an actual diagnosis is nade. See

Eagl e-Picher Indus., Inc. v. Liberty Mut. Ins. Co., 829 F.2d 227,

237 (1st Cr. 1987).

In short, adjudication of the coverage i ssue does not require
resolution of any factual questions that will be litigated in the
underlying suits. The factual allegations in the conplaint
establish a reasonabl e possibility of coverage.

The absence of factual issues bearing on Enployers’ duty to
defend also elimnates the risk that proceeding with the
declaratory judgnent action would create a conflict of interest
bet ween Enpl oyers and the conpanies with respect to defense of the
underlying litigation. Since determ ning whether there is a duty
to defend requires nothing nore than conparing the conplaints in
the underlying suits to the | anguage of the policies, there is no
danger that rendering a declaratory judgnent on that issue wll
expose the conpanies to liability in the underlying suits.

Because there is no reason why this Court should decline to
deci de whet her Enpl oyers has a duty to defend the conpanies in the
underlying suits; and, because there is a reasonabl e possibility of
coverage, Enployer’s request for a judgnent declaring that it has
no duty to defend is dism ssed with prejudice.

[11. The Duty to I ndemify

Unlike the duty to defend, an insurance conpany's obligation

10



to indemify depends upon whether the actual facts upon which the
insured's liability ultimately is predicated fall wthin the
coverage of the policy. Odinarily, when a disclainer of coverage
rests on purely legal grounds or requires a resolution of factual
i ssues that are separate and distinct fromthe factual issues to be
litigated in the underlying state court action, proceeding with the
decl aratory judgnent case is appropriate. On the other hand, when
the coverage questions turn on factual issues presented in the
underlying litigation, considerations of "practicality and w se
judicial admnistration”™ counsel against proceeding with the

declaratory judgnent case in order to avoid duplicative
proceedi ngs, to preserve the insured's prerogative to select the
forumand to avoid the risk of inconsistent judgments."” Kelly, 889

F. Supp. at 540 (citing Kirkwood, 729 F.2d at 62-63).

Here, in order to ascertain when the plaintiffs’ injuries
mani fested thenselves, it would be necessary to determ ne when
those injuries were discovered or discoverable. The evidence
required to nmake that determnation is inextricably intertw ned
with the evidence regarding causation and damages that wll be
presented in the underlying litigation. Consequently, litigating
the issue in this case would involve the kind of duplication of
effort that is inconsistent with wse judicial adm nistration.

In addition, proceeding with the declaratory judgnment action

woul d cast Enployers in the role of adversary to the conpanies in

11



the underlying suits. As matters presently stand, Enployers and
t he conpanies share a common interest in showing that, prior to
July 1, 1989, the plaintiffs knew that they had been di agnosed as
havi ng asbestos-related i njuries. Such a show ng woul d support the
conpani es’ defense that the underlying actions are barred by the
statute of limtations because they were not comenced within three
years after diagnosis.* However, if, in this declaratory judgnent
action, Enployers succeeds in establishing that the plaintiffs were
not diagnosed until after July 1, 1989, it wll deprive the
conpanies of their statute of limtations defense and expose them
to liability. Thus, proceeding with the declaratory judgnent
action would "convert [Enpl oyers and the conpanies] fromallies to
adversaries wth respect to issues that are critical to
adj udi cation of the [conpanies'] tort liability" thereby violating
Enmpl oyers' obligation to protect its policy holders from cl ains
asserted by third parties. 1d. at 541.

Since all of the pertinent factors mlitate agai nst proceedi ng
with a declaratory judgnent action regarding Enployers' duty to

indemify, the only remaining question is whether that aspect of

“Under Rhode Island law, the statute of limitations for personal injury is three years from
the date that the cause of action accrues. R.I. Gen. Laws 8§ 9-1-14. Generally, a cause of action
accrues and “the statute-of-limitations clock starts ticking at the time that an injury occurs.”
Soaresv. Ann & Hope of Rhode Island, Inc., 637 A.2d 339, 352-53 (R.I. 1994). However, inthe
case of an asbestos-related injury, the statute of limitations does not begin to run until the
claimant is notified that his condition has been diagnosed as asbestos related. See R.1. Gen.
Laws § 23-24.5-15(c).
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the declaratory judgnent action should be dismssed or, nerely,
stayed pending resolution of the underlying litigation.

Sinply staying this case pending resol ution of the underlying
l[itigation would acconmplish little. Although the factual issues
upon which coverage turns will be litigated in the state court
cases, they probably would have to be relitigated here because it
is unlikely that this Court could determ ne how the state courts
deci ded those issues. For exanple, if general verdicts are
returned in favor of the plaintiffs, there would be no way of
knowi ng what factual findings may have been made with respect to
t he dates of exposure, the dates on which the plaintiffs' injuries
mani fested thenselves, or the dates on which plaintiffs |earned
that their injuries had been diagnosed as asbestos related.
Special verdicts or jury interrogatories m ght provide the answers
to such questions; but, there is no assurance that those devices
will be utilized or that any questions posed to the jury wll
address the precise coverage issues presented in this case.

In short, nerely staying the declaratory judgnent action is
likely to result in the kind of duplication of effort and
possibility of i nconsi st ent results t hat W se judicial
adm ni stration seeks to avoid. Under these circunstances, the
objective of wise judicial admnistration is better served by
dismssing the declaratory judgnent action and allowing the

coverage issues to be addressed by the sane court that hears the
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underlying tort cases.

Concl usi on

For all of the foregoing reasons, Enployers' claim for a
decl aratory judgnent declaring that it has no duty to defend PIC
and Packings in the wunderlying litigation is dismssed wth
prejudice and its claimfor a declaratory judgnment declaring that
it has no obligation to indemify PIC and Packings is dismssed
W t hout prejudice to being asserted i n Rhode | sl and Superior Court.

I T 1S SO ORDERED

Ernest C. Torres
United States District Judge
Dat e:

opi ni ons\ enpl oyer. opn
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